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OPINION 

Before YAZZIE, Chief Justice, and SHIRLEY and BEDONIE, Associate Justices. 

An appeal of a decision of the Dilkon Family Court, Cause No. DK-DV-067-07, the Honorable 
Judge Louise G. Grant presiding. 


John Chapela, Window Rock, Navajo Nation, for Appellant; and Derrick Burbank, DNA Legal 

Services, Shiprock, Navajo Nation, for Appellee. 


This case involves a mother, who on behalf of her minor child, sought protection against 

father, custodial parent, I for alleged physical abuse. The Dilkon Family Court issued a five-year 

Domestic Abuse Protection Order (DAPO) against the father and indicated that the protection 

order would be for five years or less if the foreign custody order was modified sooner. Father 

appeals the decision, asserting the lower court erred when the judge entered the DAPO without 

affording him sufficient and adequate notice of the allegations and further considered the 

unsworn testimony of the minor child. Based on the review of the record and oral argument of 

October 16, 2009, the Court REMANDS the matter. 

I 

On May 23, 2007, Bernice Smith filed a petition for DAPO and motion for Temporary 

Protection Order (TPO) in the Dilkon Family Court on behalf of her minor son. The Dilkon 

J When the rarents and child lived in Kansas in 1996, the father instituted a divorce/custody action and obtained an 
order awarding him primary custody of the child with visitation rights lor the mother. 



Family Court a TPO on 2007 and scheduled a hearing on the petition for a 

DAPO for 2007 in the Dilkon Court. Petitioner Bernice Respondent 

Michael both appeared se on June 6, 2007. minor child was The 

Dilkon issued a on 2007, of appeal was on July 6, 

2007. The Court heard ora! argument on October 16,2009 Dilkon, Arizona. 

n 

The are 1) Appellant was notice 

when the TPO did not provide specific and locations physical 

abuse and had to prepare for a hearing on a DAPO; whether the Family Court abused 

its discretion by a DAPO on the unsworn of a absence of 

other reliable to the Family abused its 

determining child a period in a DAPO; and 4) whether 

written findings should have been required in the DAPO. 

III 

We review issues for discretion by Court. is defined 

as the ability to act within certain of rules, and customs to the facts 

of the case. While judges have there are limits to that discretion. is limited 

by legal must be conformity spirit adopted 

rules, to serve justice. v. Dayzie, 8 Nav. R. 430, 434 (Nav. 2004). 

IV 

Appellant the initial petition temporary order was failed 

to provide him with sufficient and adequate as to of physical 

so may defend allegations. Additionally, Appellant asserts he was 

2 



working da ys to retain a hearing the 

should be vacated. The Court, actual! y had six ~Ul\/l1'UUl 

to prepare for the scheduled hearing or move court for a continuance. 

Appellant did not request a nor did he verbally express the a 

continuance at the hearing. Furthermore, the provide for an informal proceeding in which 

can proceed without the counsel. Sec Rule 2.13 of the Navajo 

for Violence Proceedings rules also provide for "short statements 

which shows that an act occurred." See Rule 

NRDVP. The Court our rules of pleadings contained 

details to inform the Appellant of Court no 

parties proceeded se Family Court issued the DAPO 

and discussion of relevant to questions and direction court 

Appellant was provided an opportunity to respond to the allegations and own questions 

in his defense. The Appellant was afforded due process. The however, does 

find abuse of discretion custodial aspect of the DAPO 

V 


evidence to Court failed to receive asserts 

justify the issuance it only unsworn statements of the minor 

the Court reviewed the child absent 1'-'''.11'-'- to corroborate the 

transcript it noted an unusually high number of throughout the 

found that the transcript did listened to the electronic The Court therefore 

reveals that the minor child, not accurately document the lower court proceeding. 

along with both his stated his name for the record all were sworn in. Thus, the 

3 



court did not rely on unsworn testimony. The Court therefore the Court did not 

discretion when it granted DAPO on of minor child 

who testified as to physical abuse his father, answered direct as to the abuse, and 

identified markings on his The minor child in testimony was as to the act of 

and dates and location the The Family decision was therefore 

supported by the preponderance the that it is more likely than not that a orH.lv,",,"," 

pattern of domestic violence 

VI 

As existing foreign custody order, the order never 

in this jurisdiction and was therefore not the trial court. Family Court has to 

enter orders grant including temporary child custody to 

domestic violence. Rule 15(f) the NRDVP. Furthermore, domestic 

divorce/custody allegations abuse to provide 

maximum protection to victims of and to whole. Rule 1.2 the NRDVP. 

Court that child custody for a period of five in a constitutes 

abuse discretion. 

A of that a motion for modification filed with 

proper party; the motion set forth facts a of 

circumstances state reasons why a modification custody is in the interests the 

child; that a hearing be that the moving party show a substantial In 

since the custody order; that the court find that the in custody is in the 

the child." Platero v. Mike, 7 R. 132 (Nav. Sup. Ct. see Lente 

v. Notah, 3 R. 74 (Nav. Ct. Protection orders are when a 

4 



preponderance of the evidence shows it is more not 

has occurred or is about to occur, with purpose 

abuse. 9 N.N.C. § 1654(A) (2005). low 

determination of child custody. Protection 

determine permanent custody. In a 

based on a 

failed to call for a more 

VII 

Written factual findings supporting are 

Charlie v. Benally, No. SC-CV-19-07 (Nav. Sup. 

Services v. Schroeder, No. SC-CV-44-06 (Nav. Sup. 

court did not state its reasons. However, as noted above, 

recording of the hearing. The Court thus notes that the trial court 

the record. Therefore, it is clear that the were aware 

there is no conf] ict between the written order and 

Trial courts are expected to make written 

that the parties were aware of the courts 

welfare, specific written findings will not in case. 

Aside from the legal issues on ~IJ"'~LU is 

parties do not know the whereabouts of their 

clients for this appellate hearing, not 

an act of abuse 

occurrence or recurrence of 

a 

to to 

only a temporary custody 

court 

in an order. e.g., 

2008); Navajo Transport 

Nonetheless, the trial 

to the 

on 

concern 

the 

with their 

minor child is at 

5 



2 Itthis time. Heida hach 'i' cho hal 'aniich(t(tgo i:i doo t 

is an affirmative duty and responsibility to maintain contact and 

client. L CONDUCT R. 1.4 (1984). words, 

cannot simply sit back and to contact them. 

to locate their clients to the child's location and 

come to us seeking refuge. The trial court saw to shield the child from 

parent, or guardian, it will to concerned and worry about whether 

is be' ewee' btl yah aniich(t'igii ei yaa je '6bui. More than 

oral argument and to updates. 

cause to remand this matter to 

hereby AFFIRMS the issuance The matter however is 

to the Family Court to hold a Status within 30 days to determine the 

location the parties and the minor child, and whether is Additionally, the trial 

court shall the DAPO so that the custody a temporary nature while still 

being the occurrence or recurrence Finally, trial court shall 

inform the appropriate procedures for a 

Dated 

doctrine of "parens patriae" or "parent of the nation." The Court deliberately 
docs not use this Latin because the bilagaana concept with its root in common law is different. The 
protection provided by the (King) is based simply on its role of as guardian. The root of the Navajo value 
is based on the moral of the animate government and the familial between the 
~ovcrnmcnt and its 
. This Court adopted the 1984 version of the American Bar Association's Model Rules of Professional Conduct. In 
re: The l'Y[odel Rules A-CV-41-92 (Nav. Sup. Cl. May 
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