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or other documents insuring any kind of veracity or reliability. And how was the outcome of the
election affected? We are only left to guess.

These two issues go to the conduct of the election, which necessarily involves the Navajo
Election Administration, an entity which has not been joined in this case and is not available to
respond the allegations against them. '

There are no other even arguably disputable factual issues for decision by the OHA.

The remaining allegations in the Statement of Grievance turn on issues of law. The
content of the Initiative Petition is not in question. The ballot language is not in dispute. Were
the OHA to decide these legal issues, which Appellee will argue below she should not, no
deference would be given by this Court to those OHA decisions. This Court’s review is de novo.
See Section I (D) above. On that, Appellant and Appellee agree

The Appellee urges this Court to just decide these issues and put an end to this
interminable litigation and delay.

B. The OHA did not violate Navajo Statutory Law or its own rules and

regulations in grahting the Order of Dismissal '

Appellant assumes that grievance was not dismissed as insufficient. Again, the Appellant
reads a requirement into the law that is not there. There is nothing in the Record to indicate that
the OHA made a determination of sufficiency before or after the hearing had been set. There is
nothing in case law, statute or rule that prohibits the OHA from making a determination of
insufficiency after a hearing has been set. The failure to join an indispensible party is an
insufficiency.

The Appellant misstates the Record. There is nothing in the Record to indicate
“President Shirley mislead the OHA with his Motion to Dismiss”, Appellant’s Brief at 17. The
Appellee filed a2 Motion to Dismiss, as is his right. He neither asked for nor expected summary
dismissal.

C. The grounds raised by the Motion to Dismiss warranted dismissal

1. Dismissal for lack of indispensable parties was appropriate

The Navajo Board of Election Supervisors set the Special Election and approved the
ballot language and the descriptive summary complained of at Counts 4, 6, 8 &10 of the
Statement of Grievance. Record, Item 11, ] 4, 6, 8 & 10. See Appendix A. The Navajo Election

Administration conducted the Special Election on December 15, 2009 and is responsible for the



@ O

acts complained of in Counts 5 & 7 of the Statement of Grievance. Record, Item 11, 95 & 7.
The Navajo Board of Election Supervisors and the Navajo Election Supervisors are the only
parties able to defend their actions in the calling and conduct of the Special Election.

The Petitioner’s complaints contained in Counts 4, 5, 6, 7, 8 & 10 of the Statement of
Grievance do not address anything that the Respondents should have done or have failed to do.
Record, Ex. 11,994,5,6,7, 8 & 10.

Rule 12(b), Nav. R. Civ. P, states:

“How presented; Motion to Dismiss” (T)he following defenses may at the option of
the pleader be made by motion prior to responsive pleading:...
(7) Failure to join a party under Rule 19.”

A party is indispensable to a lawsuit if that party has an interest in the action, and

the disposition of the action in his absence may impair his ability to protect that

interest. Fed. R. Civ. P. 19(a). An indispensable party is one whose relationship to

the controversy is such that any decree entered would affect that party's rights.

Pulitzer-Polster v. Pulitzer, 784 F. 2d 1305 (5* Circ. 1986).

Billie v. Abbott, 6 Nav. R. 66, 75 (Nav. Sup. Ct.1988)

Under Billie v. Abbott, the Navajo Board of Election Supervisors and the Navajo Election
Administration are indispensible parties to the Grievance. Their absence is fatal. See Largo
v.Eaton, 8 Nav. R. 96 (Nav. Sup. Ct. 2001). Their joinder is not “easy”, given the Navajo
Sovereign Immunity Act, I NN.C. § 551, et seq. See Vicenti v. NBOES, Appendix B & C.

Rule 10, Rules and Regulations for Initiative Petitions, Navajo Board of Election
Supervisors, (hereinafter “BOES Initiative Rules”’) appended hereto as Appendix F, referenced
by the Appellant, does provide for giving notice of the proceedings to other parties. However,
no part of those rules gives another party standing or an opportunity to participate in the hearing.
The other parties are only given notice.

Any complaint that attacks the conduct of the Special Election must join the Navajo
Board of Election Supervisors and the Navajo Election Administration as parties. They must be
given an opportunity to defend themselves, their actions and their decisions.

2. The OHA lacks the authority to consider Counts 1 & 10 of the
grievance

Pursuant to /1 NN.C. § 341(4)(1), the Office of Hearings and Appeals has the authority
to resolve “complaints setting forth the reasons why he or she (the Grievant) believes the

Election Code has not been complied with.”
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The Election Code is contained within Title Eleven of the Navajo Nation Code. See
IINN.C. § 1, et seq. The complaints contained in Counts 1 and 10 of the Statement of
Grievance do not allege noncompliance with the Election Code. Record, Item 11, ] 1 & 10.
The Office of Hearings and Appeals lacks jurisdiction to consider those Counts.

The Navajo Election Code at 11 N.N.C. § 341(4)(1) requires that “Within 10 days of the
incident complained of or the election, the complaining person must file with the Office of
Hearings and Appeals a written complaint setting forth the reasons why he or she believes the
Election Code has not been complied with.”

Counts 1, 4, 6 and 10 of the Statement of Grievance allege that the form of the Initiative
Petition is incorrect, i.e., that approval by more than a simple majority of the votes cast is
required for the measure to pass, that the override authority of the Council is changed, and that
an adequate plan for the effects of the Initiative are not shown in the Initiative.

Those complaints could have been and should have been addressed within 10 days of
April 29, 2008 when the Petitions were first presented to the Navajo Election Administration for
determination of sufficiency under 11 N.N.C. §404(B)(5); Rule 5(B)(4), BOES Initiative Rules or
at the latest within 10 days of October 28, 2008, when the signed petitions were submitted to the
Navajo Election Administration for a determination of sufficiency, // N.N.C. §404(B)(14); Rule
10, BOES Initiative Rules . Other challenges to the sufficiency of the petitions were raised then,

which led to the decision in Petitions 1.
' Counts 2, 3, 4, 6 & 8 of the Statement of Grievance raise concerns about the ballot
language and the descriptive summary. [/ N.N.C. § 407(C) and Rule 14(C) BOES Initiative
Rules set out an express dispute resolution scheme concerning ballot language, requiring those
claims to be raised within ten days of approval of the ballot language and descriptive summary
by the Board of Election Supervisors. The ballot language and descriptive summary were
approved by the Navajo Board of Election Supervisors on October 22, 2009 by Resolution
BOESO-055-09. See Appendix A. These claims were not raised within the required ten days.
The Petitioner cannot wait until this late date, twenty months after the petitions were
first provided to the Navajo Election Administration, fourteen months after the signed petitions
were submitted to the Navajo Election Administration for verification, three months after
approval of the ballots by the Navajo Board of Election Supervisors, after a Navajo Nation-wide

Special Election has taken place, to complain about the contents of the petition and the ballot.
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(A) court will not aid one who has “sat on his rights”. Given the principle
of law that election requirements are mandatory prior to an election but “directory
only” following one, candidates must immediately assert their complaints within
the ten-day period allowed by the statute or waive them. Haskie v. Navajo Board
of Election Supervisors, 6 Nav. R. 336, 340 (Nav. Sup. Ct. 1991).

In addition, many of these issues were raised previously by the Appellant’s financier,
Speaker Morgan, in his Objections to the Initiative Petition, attached hereto as Appendix E,
which he elected not pursue.

3. The Grievance was timely

The Appellee agrees the Statement of Grievance was filed within ten days of the Special
Election. However, most of the complaints raised in the Statement of Grievance should have
been raised long ago, as set forth in IV(C)(2) above.

D. The Statement of Grievance did not raise colorable issues that should have

been considered by OHA
1. Approval by a majority of all registered voters in all precincts is not

required for passage of the Initiative

Initially, this issue was not properly before OHA, for the reasons stated in Section
IV(C)(2) above. The OHA lacks jurisdiction to consider matters outside the Election Code, the
objection was not timely filed, and it was raised previously by Speaker Morgan, who elected not
to pursue it through appeal.

As to the substance of the claim, should this Court decide to consider it:

The short answer is the law changed when Diné Fundamental Law was enacted in 2002.
The case law prior to the enactment is of no effect. Since 2002, Diné Fundamental Law should
be considered first, in interpreting the Navajo Nation Code. See the Choice of Laws provision of
the Navajo Nation Code, 7 N.N.C. § 204(4)...”The Courts shall utilize Diné bi beenahazaanii
(Navajo Traditional, Customary, Natural or Common Law) to guide the interpretation of Navajo
Nation statutory laws and regulations.”

The Appellant has claimed that 2 NN.C. § 102(A4) dictates that approval by a majority
vote is required in all precincts and that a majority vote of all registered voters is required for
passage of the initiative, (hereinafter “supermajority requirement”).

Prior to beginning the two Initiatives, including the Council Reductidn Initiative, the

Appellee, in 2008, sought guidance from the Attorney General of the Navajo Nation concerning
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the vote requirement to enact législation by means of the initiative process in light of the
stringent vote requirement contained in 2 N.N.C. § 102(4). In response to that request, the
Attorney General issued an Opinion, dated April 29, 2008, which is appended hereto at
Appendix G. Shortly thereafter, the Office of the Legislative Cdunsel sent a Memorandum to
Speaker of the Navajo Nation Council Lawrence Morgan which contained different legal advice
concerning the vote requirement. That Memorandum is appended hereto as Appendix H. On
June 13, 2008, the Attorney General sent a Memorandum to the Legislative Counsel concerning
the propriety on issuing that conflicting legal advice, and readdressing the issue of the vote
requirement. That Memorandum is appended hereto as Appendix L. ‘

The Appellee hereby incorporates by reference the arguments and conclusions made by
the Attorney General.

In summary, the Attorney General said that:

The supermajority requirement contained in Section 102(A) is inconsistent
with this right (of the Diné to make their own laws) and the Navajo Nation
Council cannot supersede the right of the people to make their own laws and
establish their own form of government. In re Appeal of Lee, No. SC-CV-32-06.
AG-02-08 at p.10.

And further;

In Resolution CD-68-89, although a quorum was present, the vote
imposing a supermajority was passed by a few, and by less than a simple majority
of the full Council...44 members of a previous Council, a simple majority of the
quorum present and not even a simple majority of the full Council, do not have
the authority to bind the voices of tens of thousands of Diné as they seek to reach
a consensus on their form of government through the petition and initiative
process...(T)he right to petition and initiative, although codified by the Council in
the Election Code, does not derive its authority from statute but from the
fundamental laws of the Diné which guarantee the Diné the right to choose their
leaders, Dine Bi Nahat'a, and their government, Diné Bi Naat'a.,” June 13, 2008
Memorandum at p. 6.

Prior Navajo Nation Supreme Court decisions support the Attorney General’s finding.

We have said before that participatory democracy does not come from the
non-Navajo, and today we aver that it also does not come from the Council. It
comes from a deeper, more profound system of governance: the Navajo People’s
traditional communal governance.

Judy v. White, No. SC-CV-35-02, slip op. at 9.(now 8 Nav. R. 510) (Nav. Sup. Ct.
August 12, 2004).
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And
The Navajo Nation Council cannot supersede the right of the Navajo
People to make their own laws and establish their own form of government.
In re Appeal of Lee, No. SC-CV-32-06, slip op. at 5 (Nav. Sup. Ct. August 11,
2006).

Given the clearly articulated policy in the statute that the Nation’s government adhere to
and apply the fundamental principles of the Diné life way, 1 N.N.C. §§ 203(B)-(E), (J); 206
(2005), a provision in another part of the Code passed before the Diné Fundamental Law statute
and in irreconcilable conflict with one of those principles must yield. See In the Matter of the
Estate of Amy Kindle, 8 Nav. R. 150, 152(Nav. Sup. Ct. 2001) and Lee, supra, at 6.

Such is the situation here. The supermajority requirements contained in 2 NNC. )
102(A) were enacted in 1989, well before the passage of the Diné Fundamental Law statute in
2002, are in conflict with the Diné Fundamental Law, and must yield to Diné Fundamental Law.

This Court has recently reiterated the Lee proposition in Initiative Petitions I (Nav. Sup.
Ct. July 18, 2008) stating:

Importantly, the assumption within the certified question is that the
Navajo People have the power to amend the size of the Navajo Nation Council.
The parties and OHA agree on this point. The Court readily agrees as well. On

this, there can be no dispute. Under Fundamental Law, the Navajo People, as
well as the Council, may make laws for the good of the community; the

people’s authority to make laws is not delegated to them by the Council. See
1 N.N.C. § 201; 205 (2005) (setting out Dine Original Law Structure). The
referendum and initiative processes are modern acknowledgements of this
authority. See 11 N.N.C. §§ 401, et seq. (2005)...The Council may reasonably
regulate the People’s authority to make laws through setting qualifications for
voters in such referenda and initiatives, see In re Appeal of Lee, No. SC-CV-32-
06, slip op. at 6-7 (Nav. Sup. Ct. August 11, 2006), but the ultimate power to
govern the Nation always remains with the People. There is no question that
the People as “Navajo voters” may amend this, or any other law through the
referendum or initiative process...

Further, the Council possesses no other independent authority to alter
or_abolish its clear deference to the Navajo People. . . . The Council has

recognized the structure of the Navajo government is ultimately in the hands of
the People, and it will look to the People to guide it. (emphasis added), slip op at
8,09.

The referendum and initiative laws are remedial legislation intended to give the Navajo

People a voice in their government. As such the referendum and initiative laws must be read
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liberally to achieve the purpose of the legislation and not to frustrate the intention to give a voice
to the Navajo People in their government, particularly on matters such as the form of governmeﬁt
and the right to choose their leaders. Russell v. Donaldson, 3 Nav. R. 209, 213 (1982) (noting
that construction of a remedial statute must be construed in a liberal fashion in order to carry out
the statute’s purpose.) |

The supermajority requirements are not reasonable procedural requirements based on
reasonable public policy. In the area of participatory democracy procedural restrictions such as
filing deadlines, reporting requirements and reasonable campaign restrictions which allow the
system to function effectively will be allowed. Lee, supra, at 6.

However, the supermajority requirements do not further other fundamental principles and
are not restrictions necessary to the functioning of the electoral system, rather the requirements
lead to an unreasonable result, making it almost impossible for the Navajo People to change the
composition of their government through the initiative process

The Appellee urges this Court to find that Diné Fundamental Law overrides the
limitations contained in 2 N.N.C. § 102(4) on the Peoples' right to make their own laws.

2. The Reduction Initiative was not erroneously presented to the Navajo

People

Appellant has changed the basis for his objection from that stated in Count 3 of the
Statement of Grievance. He has changed his objection from “The timelines outlined in the
Initiatives were all expired at the time of the Special Election on 12/15/09” to “The language of
the initiative was false and misleading”. Record, Ex. 11, 3.

The Appellant initially complained that the Initiative Petition timelines had all passed by
the time the Special Election took place on December 15, 2009. That assertion was correct and
admitted. See Response, Item 8, at § 3. Now, he claims, without any factual or documentary
support, that the wording of the initiative was false and misleading.

He neglects to mention that the Special Election was delayed due to a continued course of
conduct by the opponents of the Initiatives to stop or delay the initiatives, including Speaker
Morgan, his financier. See the recital of facts Initiative Petitions III, slip op. at 1-4 (Nav. Sup.
Ct. July 30, 2009). See also Initiative Petitions II, slip op. at 7 (Nav. Sup. Ct. June 22, 2009),
where this Court granted a writ of superintending control appointing Judge Kirk to hear an

earlier incarnation of this case, saying;
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Here, the Petitioner (President Shirley) argues that in order to meet its
objective (as specified in the body of the proposed legislation) that a
reapportionment plan be presented to the Navajo Nation Council no late than
August 15, 2009, a final decision by OHA must be made no later than June 15,
2009. The delay in getting appellate review of NEA’s decision may impact the
intent of the Petitioner to have a reapportionment plan duly approved by August
15, 2009. The Court can only note the delay in getting an OHA decision was
caused not by the Petitioner, but by the Navajo Nation government. (emphasis

~ added).

The Appellant and his fellow opponents should not be allowed to benefit from their own
delaying actions. The expired timelines do not invalidate the Special Election results. The
Appellants’ assertion that “the language indicates a reapportionment plan had already been
approved” (Brief at 27) is just made up. Mr. Nelson’s Statement of Grievance does not say that,
see Record, Item 11, 9] 2 & 3. His complaints about the content of the summary approved by
the Board of Election Supervisors goes again to the point raised IV(C)(1) above, that it was
action of the BOES being complained of, and they are not here to defend it.

In addition, it would have been a violation of the Election Code and would have
invalidated the petitions had the Appellee attempted to change the Initiative language once the
petition drive had been started or after the petitions had been filed with the Navajo Election
Administration for verification. 11 N.N.C. §§ 404(B)(12)(d) and 404(B)(13)(a), Rule 6(E),
BOES Initiative Rules .

3. An evidentiary hearing is not required

This issue has been addressed in detail above. See the discussion in Section IV(A),
supra.

In summary there are no factual issues which need to be decided by OHA.

The majority of the allegations in the Statement of Grievance turn on issues of law. The
content of the Initiative Petition is not in question. The ballot language is not in dispute. Were
the OHA to decide these legal issues, which Appellee will argue below she should not, no
deference would be given by this Court to those OHA decisions. This Court’s review is de novo.
See Section I (D) above.

E. Attorney’s fees were properly awarded to the Initiative Committee. Fees and

costs on appeal should not be awarded to Appellant
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Dilkon v. Jensen, 8 Nav. R. 28 (Nav. Sup. Ct. 2000) held attorney’s fees could be awarded

when a litigant’s position was “not substantially justified.” John v. Herrick, 5 Nav. R. 129,

131(1987) held that when a case presents special circumstances, such as a lack of good faith in
pleading or material misstatements are made, an award of attorney’s fees is justified. See also
Rule 11(b), Nav. R. Civ. P. which provides as a sanction for an award of attorney’s fees and costs
if a pleading is filed without an adequate investigation of facts and applicable laws.

Here, the Appellant’s Statement of Grievance contained not a single specific fact or piece
of documentary support which warranted the relief he requested. There was no justification at
all, much less substantial justification. The award of attorney’s fees and costs was not an abuse
of discretion by the Hearing Officer, and should be affirmed. Dilkon, supra.

An award of attorney’s fees to Appellant for costs on appeal is not justified. He has
shown no facts or authority to support such an award. He has spent many pages of his Opening
Brief arguing the merits of the Motion to Dismiss, then has the temerity to argue that there is no
legal or factual authority for the Motion. The Appellee filed a Motion to Dismiss. He did not
“cause the OHA” to dismiss the Appellant’s grievance without a hearing. No such request was
made, or frankly, expected. |
V. CONCLUSION

Based on the foregoing, the Appellee urges this Court to deny the Appellant’s appeal and

allow the implementation of the Council Reduction Initiative to proceed as approved by the

Court deems necessary and proper.

Respectfully submitted this / 5T day of ﬁ

Navajo People, award Appellee’s attorney fees and costs, and tb grant such other relief as the

h, 2016
s,

Albert A. Hale, Esq.

HALE LAW FIRM

Attorneys for Appellee President Joe Shirley, Jr.
and the Initiative Petition Committee

Post Office Box 4440

Window Rock, Navajo Nation (Arizona) 86515
Tele: 928.871.4559

Fax: 928.871.4560
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-T hereby certify that a true and correct copy of the foregoing Response Brief was mailed

by first class mail this /£ §  day of March, 2010, to:

The Law Offices of John Trebon, P.C.
John Trebon, P.C.

308 N. Agassiz

Flagstaff, AZ 86001

Attorney for Timothy Nelson, Appellant

James E. Fitting, Esq.

Luebben Johnson & Barnhouse, LLP

7424 4™ Street NW

Los Ranchos de Albuquerque, New Mexico 87107
Attorney for Eddie J. Arthur

Frank M. Seanez, Chief Legislative Counsel
P.O. Box 3390

Window Rock, AZ 86515

Counsel for Applicants

Albe/r{ A. Hale, Esq.
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