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NAV AJ O PRESIDENT
NATICN FRANK J.D AYI SH, ]

P.0. Box 9000 « WiNDow Rock, ARIZONA » 86515 « (928) 871-6352 « (928) 871-4025 Fax VICE PRESIDENT

NOV 0 5 2003

MEMORANDUM

TO:; Lawrence Morgan, Speaker
NAVAJO NATION COUNCIL

Members,
NAVAJO NATION COUNCIL

FROM:

Joe Shifley, Jr—President -
NAV, NATION COUNCIL

SUBJECT: RESOLUTION CO-72-03, ADOPTING COMPREHENSIVE
AMENDMENTS TO 7 N.N.C. SECTIONS 101-853, “COURTS

AND PROCEDURE”

| ‘hereby give notice that I will not veto the foregoing resolution. |
commend the Judiciary Committee and the Navajo Nation Council for their extensive
work in developing this legislation that further strengthens our judicial system. | must
respectfully address one area of concern as set forth in the resolution. as follows.

Section 204 (D) of the Title 7 amendments, states that, “any matters not
addressed by Navajo Nation statutory laws and regulations, Dine bi beenahaz'aanii or by
applicable federal laws and regulations, may be decided according to comity with
reference fo the laws of the state in which the matter in dispute may have arisen.

(Emphasis supplied).

: The Navajo Nation is a sovereign government with clear boundaries. The
Navajo Nation existed long before the creation of the states. . | submit that the Navajo
Nation does not constitute the territory of any neighboring state. There are forces and
individuals who advance the proposition that the Navajo Nation is part of the territory of -
Arizona, New Mexico and Utah. For example, one justice of the United States Supreme
Court has stated in Navajo Nation v. United States, that Indian reservations are part of
state territory. We must as a sovereign not accept that theory. With this background, |
do not believe that the Navajo Nation courts should be limited or restricted to considering
the state law of the particular state that surrounds the Nation where the dispute may

have arisen.

I urge the Judiciary Committee to immediately review this particular
restriction and recommend an amendment at the next session of the Council to strike
that language. The Navajo Nation courts should be able to look at any state law that it
deems appropriate in resolving any dispute coming before it that is not addressed under
Navajo Nation statutory laws and reguiations, Dine bi beenahaz'aanii or by applicable

federal laws and regulations.




- XC.

Frank Dayish, Jr_, Vice President

Louis Denetsosie, Attorney General

Raymond Etcitty, Jr., Chief Legislative Counsel
Robert Yazzie, Chief Justice




RESOLUTION OF TEE
NAVAJO NATION COUNCIL

Adopting Comprehensive Amendments to 7 N.N.C.
Sections 101-853, “Courts and Procedure”

WHEREZS :

1. The Navajo Nation Council is the governing body
of the Navajo Nation pursuant to 2 N.N.C. 8§102(A); and

2. The Judiciary Committee is established as a
standing committee of the Navajo Nation Council with
oversight responsibility for the Judicial Branch of the
Navajo Nation and empowered to initiate, recommend, support
and sponsor legislation to improve the WNavajo Nation
judicial system, pursuant to 2 N.N.C. §§571 and 574(aA) and
(I); and :

3. By Resolution C0-69-58, the Navajo Tribal Counciil
established the courts of the Navajo Nation and abolished
Navajo Tribal Courts of Indian Offenses, thereby changing

the courts from Courts of he U.s. Department of the
Interior to Courts of the Navajo Nation; and

4, The vast majority of the current provisions of
Title Seven of the Navajo Nation Code, ™“Courts and
Procedure”, were collected, compiled and codified as part
of a comprehensive riece of legislation referred to as the
Judicial Reform Act of 1985 (CD-94-85) but many provisions
were enacted prior te 1985; and

5. Title Seven of the Navajo Nation Code is in need
of overall updating and refinement to more accurately
reflect the structure of the Navajo Nation government as it
has evolved since 1985, to better address the current needs
and expectations of the Navajo people and ‘other
pParticipants in the Navajo Nation Jjudicial pProcess, to

improve the Navajo Nation judicial system, and to further

assert and exercise the inherent sovereign power of the
Navajo Nation; and

6. By Resclution JC0-15-03 (attached hereto as
Exhibit B), the Judiciary Committee of the Navajo Nation
Council recommends that the Navajo Nation Council adopt the
Proposed amendments to Title Seven of the Navajo Nation
Ccde, attached hereto as Exhibit A; and




CO-72-03

7. It is in the best interest of the Navajo N&tion
and Navajo people to amend Title Seven of the Navajo Nation
Code as set forth in Exhibit 2.

NOW THEREFORE BE IT RESOLVED THAT:

1. The Navajo Nation Council hereby adopts
comprehensive amendments to 7 N.N.C. §§101 - 853, “Courts
and Procedure”, attached hereto as Exhibit A, to become
effective immediately.

2. All cases pending at the time of enactment of
these amendments to Title Seven of the Navajo Nation Code
shall continue to follow the applicable governing
provisions of Title Seven that were in effect at the time
of filing of the case.

3. The Navajo Nation Council hereby recognizes all
court rules of procedure and evidence currently used in the
courts as effective rules of the courts until December 31,
2004, notwithstanding the requirements of the former and
amended 7 N.N.C. §601. However, any and all court rules of
Procedure and evidence not adopted in accordance with 7
N.N.C. §601(A) and (B) by December 31, 2004 shall be deemed
null and void and of no effect in the courts of the Navajo
Nation.

CERTIFICATION

I hereby certify that the foregoing resolution was
duly considered by the Navajo Nation Council at a duly
called meeting in Window Rock, Navajo Nation (Arizona) at
which a qQuorum was present and that same was passed by a
vote of 71 in favor, 2 opposed and 3bstained, thig 24t
day of October 2003. ' '

Motion: Willie Tracey
Second: Leonard Chee




ACTION BY THE NAVAJO NATION PRESIDENT:

T hereby give notice that I will not wveto
the foregoing legislation, pursuant to

2 N.N.C. ﬁ:b?’os (C) (10), on this
day of 05 23 2003,

ngj%hifigy, Jr., |President

Navajo Natiln

I hereby wveto the foregoling legislation,
pursuant to 2 N.N.C. §10p5 (c} (10), for

reason(s) expressed in t attached letter
to the Speaker.

Joe Shirley, Jr., President
Navajo Nation
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EXHIBIT A

Title 7

Courts and Procedure

CHAPTER - SECTION

L Definitions . ... 101

3 Judicial Branch . ........... .. . o 201

S-Procedure ... o 601
Chapter 1. Definitions

SECTION

101. Signature defined
102, Navajo Nation Council defined
103. District Courts defined

§ 101. Signature defined -

The term "signature” as used hrerem in this Title shall be defined as the written signature, official seal,
or the witnessed thumb print or matk of any individual.

HISTORY
CD-94-85, December 4, 1985
CJA-1-59, January 6, 1959

§ 102. Navajo Nation Council defined

The term "Navajo Nation Council," as used hrercim in this Title shall be construed to refer to the Navajo
Nation Council, as defined in 2 N.N.C. §101.

HISTORY
CD-94-85, December 4, 1985
CJA-1-59, January 6, 1959

§ 103. District Courts defined '
The term "District Courts” as used hercin in this Title shal include the District Courts, the Family
Coutts of the Navajo Nation, and any divisions thereof established by the Navajo Nation Council.

HISTORY
CAU-46-89, August 16, 1989
CD-94-85, December 4, 1985

Chapter 3. Judicial Branch

-1-




EXHIBIT A

Subchapier 1. Generally

SECTION
201. Establishment; composition
202. Seals of Courts
203. €opresoftaws Reserved
204. Law applicable
205. Record of proceedings
206. Cooperauon of Nava]o Nanon, federal and state employees

éUf J.\.LLlULl d.gd.j_lj..‘:L PJ.UVJUC’.,L UL d1T dll..U.U.UJ.lL. UCV!:I_d:gC

Subchapter 3. District Conrts

251. #ppoirrtrment Composition
252. Family-€ourts Reserved

253. Jurisdiction-Generally

253a. Long-Arm Civil Jurisdiction and Service of Process Act
254. Territonal jutisdiction

255. Writs or orders

256. Temporary ot prehmmary injunctive relief

257. Sovereign immunity of the Navajo Nation

S ztbc/aapz‘er 4. Special Division of Window Rock District Court

291. Establishtment
292, Composition

Subchapter 5. § upreme Conrt

301, Cornposmon and location
302. Jurisdiction-Generally
303. Writs or orders

Subchapter 7. Justices and Judges

_ Article 1. Generally
351. Salaties
352. Removal from office
353. Retirement
354. Qualifications for judicial appointment
355. Appointment; term of office

-2-
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EXHIBIT A

356. Probation
357, Evaluation

Article 2. Chief Justice

371. Administrative dutes
372. Acting Chief Justice

Subchapter 9. Clorksand-Buattffs [udicial Branch Personnel Polivies

401. €lerksand-batffs=Appoitrtment
404 Apphcationrof Judicial Branch personnel policies and procedures

Subchapter 10. Navajo Nation Peacemaking Division (Hézhddji Naat'danti)

409. Establishment

410. Purposes

411. Respounsibility and authority
412. Personnel

413. Legislative oversight

4 —omendmerts

Subchapter 11. Judiggal Conduct Commission

421. Establishment

422. Purposes and powers
423. Composition and personnel
424. Legislative oversight

Subchapter 1. Generally

§ 201. Establishment; composition

A. Thete is establistred-the a Judicial Branch withim of the Navajo Nation goverrmment.

B.  The Judicial Branch of the Navajo Nation governrrrent shall consist of the District Courts, the
Supreme Court of the Navajo Nation, and such other Courts as may be created by the Navajo Nation

Council.
C. The Judicial Branch of the Navajo.Nation shall also consist of such additional Tudicial Branch

divisions, departments, offices or programs that further the purposes of the Courts as may be created,

subject to amendment or abolishment, by the Tudiciary Comrmttee thmugh adopnon of their plans of

operatlon
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EXHIBIT A

HISTORY
CD-94-85, December 4,-1985
CJA-5-59, January 9, 1959
CO-69-58, October 16, 1958

§ 202. Seals of Courts
‘The Courts of the Navajo Nation shall each adopt a seal which shall be used to authenticate their

respective judgments and other papers. The form of the seals and regulations for their use shall be
specified by rules of court adopted and placed in effect as provided in 7 N.N.C. § 601.

HISTORY
CI2>-94-85, December 4, 1985
CJA-5-59, January 9, 1959 -
CO-69-58, October 16, 1958

§ 203. €opiesoftaws Reserved
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§ 204. Law applicable
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A. Inall cases the courts of the Navajo Nation shall first apply applicable Navajo Nation statutory laws
and regulations to resolve matters .in dispute before the courts. The Courts shall utilize Diné bi
beenahaz’ianii (Navajo Traditional, Customary, Natural or Common Law) to guide the interpretation
of Navajo Nation statutory laws and regulations. The courts shall also utlize Diné bi beenahaz’3anii
whenever Navajo Nation statutes or regulations are silent on matters in dispute before the courts.

B. To determine the appropriate utilization and interpretation of Diné bi beenahaz’s aanii, the court shall
request, as it deems mnecessary. advice from Navajo individuals widely recognized as bein

knowledgeable about Diné bi beenahaz’4anii.

C. The courts of the Navajo Nation shall apply federal laws or regulations as may be applicable.
D. Any matters not addressed by Navajo Nation statutory laws and regulations. Dme bibeenahaz’aanii

or by applicable federal laws and regulatons. may be decided according to comity with reference to the

laws of the state in which the matter in dispute may have atisen.




EXHIBIT A

HISTORY

§ 205. Record of proceedings ' .

A. Each Court of the Navajo Nation shall keep a record of all proceedings of the Court, which record
shall reflect the title of the case, the names of the parties, the substance of the complaint, the names and
addresses of all witnesses, the date of the hearing or trial, by whonrcomduacted the name of the presiding
ludge, the findings of the Court or jury, and the judgment, together with any other facts or
citcumstances deemed of importance to the case.

B. A record of all proceedings shall be kept at the approprate Court and shall be available for public
mspection unless prohibited by otder of the Coutt for good cause or by applicable laws.

HISTORY
CD-94-85, December 4, 1985 -
CJA-1-59, January 6, 1959

§ 206. Cooperation of Navajo Nation, federal and state employees

A. No employee ot official of the Navajo Nation, federal o state govemnments shall obstruct, interfere
with or control the functions of any Court of the Navajo Nation or attempt to influence such functions
in any manner except as permitted by federat Navajo Nation Jaws or regulations ot in response to a
request for advice or information from the Court. '

B. Navajo Nation E employees oftirefederatgovermmmrent, particulatly those who are engaged in social
service, law_enforcement, health and educational wotk, shall assist the Court, upon its request, in the
preparation and presentation of the facts in the case and in the proper disposition of the case.

HISTORY
CD-94-85, December 4, 1985
CJA-1-59, January 6, 1959
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